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“The ability to instruct

a barrister directly has
enabled many litigants
who would otherwise be
unrepresented to obtain
specialist legal advice and
representation efficiently
and at reasonable cost.”

Foreword

In the 5 years since the Public Access scheme was
introduced in 2004 it has become increasingly significant
as a method of obtaining legal services. The Bar Council’s
Public Access directory now boasts over 1,100 barristers
undertaking a wide range of civil work. Following the
Bar Standards Board’s Review of the Public Access Rules,
the scope of permitted work is being extended further to
include family, crime and immigration.

The potential benefits of Public Access to the consumer are
now being recognised by many organisations and business
people, as well as by members of the general public. Users
of the scheme report that barristers instructed directly are
approachable and deliver a high quality service. In the
right circumstances a Public Access barrister can represent
a client in court. Naturally, those who go directly to a
barrister have more control over their case, and very often
save money.

The individual stories in this booklet are therefore timely,
and provide invaluable illustrations of how the scheme
actually works in practice. They include examples of:

e Dbarristers undertaking categories of work which
solicitors commonly refer to counsel in any event;

e Dbarristers running cases all the way to trial from start
to finish, with the client acting, in effect, as litigant in
person for solicitor functions;

e cases in which, without Public Access, the client would
have been denied access to justice by not being able to
pursue a claim;

e cases in which the ability to instruct counsel directly has
been instrumental in securing a speedy outcome; and

frequent litigants using Public Access on a regular basis
to cover the legal aspects of their business.

The ability to instruct a barrister directly has enabled many
litigants who would otherwise be unrepresented to obtain
specialist legal advice and representation efficiently and at
reasonable cost.

It is my belief that the range of work covered in this booklet
is testament to the success of the Public Access scheme.
Whether you are a litigant looking to instruct a barrister
under the scheme, or an interested observer, the case
studies you will read about are bound to enhance your
understanding of the process.
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Desmond Browne QC

Chair rj;theBar/"—_
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Straight to the point:
a direct route to specialist advice

w

CASE 1 - Intellectual
Property dispute

“The client was finding that
going to solicitors who were
affordable meant going to
solicitors who did not have
specialised knowledge in the
field of intellectual property,
particularly copyright.
Public Access removed the
middleman without any risk
of prejudice to the client.”



CASE 2 - Licensing
(non-contentious)

“I particularly liked

the ease in instructing

a barrister through the
Public Access scheme and
the costs that I inevitably
saved in being able to
instruct a barrister direct.”




Making the most of clients’
existing resources

Public Access is particularly suited to companies and public
bodies that have in-house resources such as administrative
support and staff familiar with the issues who have
sufficient time to provide information and assistance to
counsel. Such organisations are able to instruct counsel
directly without incurring the cost of instructing solicitors.

The following are examples of a City Council and a
company using the scheme to obtain legal services quickly
and cost effectively.

CASE 3 - Local
Government dispute

This City Council obtained advice and representation
directly from their barrister (from the pre-litigation

stage right through to final hearing) in judicial review
proceedings. The case concerned the powers of a parish
meeting to discuss parish affairs and demand a poll on a
question arising out of the meeting. The Council ultimately
succeeded against an opponent with considerable legal
resources and financial backing.

The barrister comments: “The case was a success because
the Council and I were able to work very closely and very flexibly.
There were complex matters of law but the Council had a very
sound understanding of the issues and was able to provide quick
and meaningful instructions in respect of particular issues. I
think the Council and I were very lucky that we could speak
to one another directly. That almost certainly saved time and
reduced the scope for confusion.”

The Council recommends the scheme to others: “Public
Access proved to be an extremely cost effective way of managing
the case. We were able to get very quick responses, Council staff
could support Counsel in house which reduced costs, and direct
contact with Counsel allowed complex issues to be dealt with
easily. We were fortunate in our choice of Counsel who was
excellent. He enabled us to communicate the progress of the case
to elected members speedily and efficiently. The Council was very
satisfied with the Public Access service, would have no hesitation
in recommending it to similar bodies and extends an invitation to
other bodies to approach us for a testimonial.”

“Council staff could support
Counsel in house which

& reduced costs, and direct
contact with Counsel
allowed complex issues

to be dealt with easily.”




CASE 4 — Construction
dispute

The client in this case was a limited company providing
facilities and care for Multiple Sclerosis sufferers. It found
itself defending an over-stated claim for professional

fees by the project manager of a new treatment facility
constructed for the company.

The company had limited funds and was having to raise
its litigation funds from donors. The company instructed
counsel directly to draft a Defence and Counterclaim, to
advise on correspondence including a settlement offer, to
attend interim hearings and to represent the company at a
9-day County Court trial.

Counsel comments that the client had limited funds and
was unlikely to have been able to afford to instruct both
solicitors and counsel but that, “there were very committed
personnel in the client company who were prepared to take on the
burden of drafting witness statements, writing letters and other
case preparation work”.

Although the claimant recovered a small amount on his
claim, it was less than the client had already offered him in
settlement; and the company recovered a substantial sum
in costs.

The client says: “The service on Public Access to the Bar
was excellent. The skills of our Barrister were second to none
—"Superb”. In a more technical case than ours a solicitor would
be required in order to prepare the information. However, whether
a solicitor would be needed would depend on the skills and
competence of the client.”

“The service on Public Access to the Bar was excellent.”




A comprehensive service

CASE 5 - Landlord and
Tenant dispute

This was absolutely the
right route for us to take,
and we would dfzﬁmtely
make the same choice again.
Anything that improves the
accessibility of ]ustzce must
be a good thing.”




CASE 6 — Commercial
Arbitration Appeal under
the Arbitration Act 1996

“Public Access ultimately
enabled the company

to see the proceedings
through to a successful
conclusion economically
and with less risk.”




Forging long-term relationships

“Public Access represents
excellent value for money...”

The following 2 cases demonstrate the use of Public Access
on a repeat basis by clients frequently exposed to property
litigation. In these cases, a property development company
and a residents’ association have found the scheme a
convenient means of obtaining quick and effective advice
and representation on planning matters.

CASE 7 - Planning disputes

One property development company, well-experienced

in using the services of solicitors and counsel, has sought
advice and representation directly from counsel in relation
to a number of planning appeals associated with its
proposed residential developments.

The company has involved its Public Access barrister, in
conjunction with other specialists and professionals, from
the very outset of the development process so as to identify
potential issues and tactics at an early stage.

Services provided by Counsel include advice on
issues and tactics at the site feasibility stage, at the
stage of submitting applications for planning consent
and throughout the planning process; preparing and
representing the company at planning appeals; and, at
the post-consent stage, drafting planning agreements and
advising on the wording of planning conditions.

“The client is a very experienced businessman and developer,”
comments the barrister. “He is used to working with solicitors
but found the direct and immediate contact that Public Access
provides to be more useful to him. It allows him to keep greater
control of his professional resources and therefore a tighter rein
on costs; something that is especially important in a period of
recession when development costs are not falling.”

The client says: “I see no point in paying twice for something
so Public Access represents excellent value for money when it
comes to using legal professionals. I have solicitors when I need
them for general matters. I know in advance what using counsel
will cost me on an hourly basis and so I ensure I only use him
when I need to and I do so efficiently. He makes himself readily
available by ‘phone and email. There is no delay in having to reach
him through someone else and as he responds directly to me I have
immediate answers that are not filtered through someone else.
This is very convenient and obviously a great advantage in
business.

Counsel picks things up very quickly and gives decisive
advice taking into account commercial reality. I do not feel that
the taximeter is just running for its own sake and I do not feel
that I get charged for every minute of every discussion or email.

I feel 1 get effective added value from his input and he is not afraid
to lead from the front. Even though we have worked together

for a number of years now on many projects, he won't simply

be a “Yes man” but will advise me with appropriate firmness
when necessary. By using him, in conjunction with my other
professionals, I can reduce the uncertainty in a business full of
unknowns.”




CASE 8 — Plarmmg dlsputes

A Residents Association and lobby group concerned
with the impact of concentrations of houses in multiple
occupation (HMOs) has referred three separate planning
matters directly to counsel and intends to continue to use
the Public Access scheme in the future.

Work undertaken for the association by 2 barristers
includes: assisting and representing the association in a
government consultation process; providing a written
advice to the association for disclosure to a City Council
with a view to preventing the granting of inappropriate
planning permissions (the Council having previously
refused to act on representations made by the association
without legal representation); and advising and assisting
the association in the preparation of its presentations to be
made at planning appeals.

The association comments: “There is no question this
has been the easiest, most effective, efficient and indeed, happy
experience and we now have established a valuable relationship
with the barristers’ chambers which we really appreciate. After
all, the shortest distance between two points (clients) is always a
straight line, where possible”.

In relation to one of the matters referred to counsel,
the association continues, “It would not have been possible to
obtain the support needed in time unless we had been able to make
immediate and direct contact. This is a far more practical way of
working — more Direct Access please!”

N There 1S 1o questzon this

has been the easiest, most
effective, efficient and indeed,
happy experience and we
now have established a
valuable relationship with
the barristers’ chambers
which we really appreciate.”




Access to representation
means access to justice

CASE 9 - Professional
Negligence dispute

“Without Public Access
[ would not have had access
to justice...”

10



CASE 10 — Employment
dispute

“What was a very
upsetting and stressful
time for me was macde
somewhat less stressful
by being able to deal with
a barrister in this way.”

11



Increased speed and efficiency
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Quite apart from the likely cost advantages of being able to
instruct barristers directly, clients report additional benefits
in terms of the greater efficiency and speed of obtaining re-
sults. Speed was of the essence in the following case involv-
ing the obtaining of an interim injunction in the High Court.

CASE 11 - Contractual
dispute requiring urgent
interim relief

The Public Access client was a Championship League
Rugby Club that benefited from an agreement with a local
premiership football club entitling it to play its 2009/2010
season matches on the football club’s ground. Following a
change in ownership of the ground, the football club served
the Rugby Club with notice to terminate the agreement

at short notice The Rugby Club needed to act quickly to
obtain an injunction to ensure that there was no disruption
to its scheduled matches, in particular a forthcoming pre-
season friendly match. The Rugby Club’s immediate need
was therefore not for representation by solicitors but for
access to a barrister to advise and present their case for an
interim injunction in court.

The Rugby Club chose to instruct a barrister under the
Public Access scheme in order to save the initial expense
of instructing solicitors and to secure speedy action and an
expeditious court hearing. Following an initial conference,
Counsel drafted the application for an injunction and
associated court documentation and went on to prepare the
legal argument and represent the Rugby Club at the court
hearing of its application. The Rugby Club was thereby
able to obtain a mandatory injunction in the High Court
at a day’s notice compelling the football club to permit the
Rugby Club to play its pre-season friendly match at the
ground without disruption.

The client says “We needed to act very quickly and Public
Access gave speedy access to high quality expertise. Initial
meetings were extremely productive and advice concise and
immediate. We appreciated the early access to our barrister and
communication from him was clear and constructive. We feel
we saved both time and expense associated with more traditional
route via solicitors and were all very happy with the service and
obviously the outcome.”

“We needed to act very quickly and Public Access gave
speedy access to high quality expertise. Initial meetings were
extremely productive and advice concise and immediate.”
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The Bar Council The Public Access Bar Association (PABA)

Other sources

The Bar Directory
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T: 020 7242 0082 - www.barcouncil.org.uk
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